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STATEMENT OF THE | SSUE

Whet her the Fl orida Departnent of Transportation (FDOT)
properly denied application(s) for an advertising sign permt.

PRELI M NARY STATEMENT

On Septenber 27, 2005, Petitioner, Lamar Advertising of Ft.
Wal ton Beach (Lamar), filed two applications for outdoor
advertising sign site permts, seeking permts from Respondent
for one site location for a two-faced outdoor advertising sign.
By notice dated Cctober 18, 2005, the application was denied.

On August 28, 2006, Petitioner filed an Anrended Request for
Adm nistrative Hearing, which was referred to the Division of
Adm ni strative Hearings the sane day.

On Septenber 15, 2006, the case was noticed for a
Novenber 17, 2006, final disputed-fact hearing.

At the hearing, Joint Exhibit A the parties’ Joint Pre-
hearing Stipulation, was admtted in evidence, as were Joint
Exhibits 1 through 10.

Petitioner presented the oral testinony of Billy Wayne
Strickland, Chad Pickens, and TimDurbin. Petitioner's Exhibits
1 and 2 were admtted in evidence. Respondent presented the
oral testinmony of Lynn Hol schuh, and Billy Wayne Stri ckl and.

O ficial recognition was taken of Chapter 479, Florida

Statutes, and of Florida Adm nistrative Code Chapter 14-10.



A Transcript was filed on Decenber 26, 2006, and the
parties tinely filed their respective Proposed Reconmended
Orders on January 16, 2007.

On January 19, 2007, Respondent filed a Motion to Strike
Petitioner's Proposed Recommended Order. Petitioner's Response
in opposition thereto was filed on February 1, 2007. Upon
consi deration, an Order denying the Mdtion to Strike was entered
on February 1, 2007.

Each party’ s proposal has been considered, and their
relevant witten stipulations of fact and | aw have been adopt ed,
with some nodifications for clarity and standard fornmat.

FI NDI NGS OF FACT

1. On Septenber 27, 2005, Petitioner Lamar submitted two
permt applications (Nos. 55595 and 55596) to FDOT for two signs
to be attached to one nonopole, one sign to be facing north and
one sign to be facing south. The applications stated that the
proposed | ocation of the nonopole is the west side of State Road
85 (SR 85), 200 feet (or .042 nmles) south of Barnes Road in
kal oosa County, Florida. SR 85 is a Federal -aid primry
hi ghway. (See Stipulated Facts 1 and 4.)

2. The proposed sign structures net the size, height, and
spaci ng requi renents of Section 479.07, Florida Statutes. (See

Stipul ated Fact 3.)



3. The proposed sign location is in an unincorporated area
of Okal oosa County, Florida. (See Stipulated Fact 5.) Ckal oosa
County is the only local entity involved herein.

4. The 42.5 acre parcel of land for the proposed billboard
has significant frontage on SR 85, north of Crestview, Gkal oosa
County. A residence is |located on a portion of the parcel.

5. The permt application formused by Petitioner was
conposed and aut horized by FDOT. Petitioner's submtted
application was conplete, and the appropriate fee was paid to
FDOT. (See Stipul ated Fact 2.)

6. Upon request, FDOT provides a published "Instruction”
panmphl et to assist applicants for outdoor advertising sign
permts. Pages 12-13 thereof provide, in pertinent part, as
foll ows:

Land Use/ Zoni ng: Qutdoor advertising signs
nmust be |l ocated in areas where the | and use
category allows properties which lie within
660 feet of the controlled road and which
are within the contiguous | and use
designation area to be devel oped with
primarily comrercial or industrial uses.
This information is found in the Land

Devel opnent Regul ati ons and on the Future

Land Use Map of the Gty or County’s
Conpr ehensi ve Growt h Managenent Pl an.

The Gty or County or other |ocal governnent
must certify that the current zoning (Land
Devel opnent Regul ations) and the Future Land
Use Map designation allow for
commerci al /industrial uses and that outdoor
advertising signs are allowed for that

desi gnati on.



Wien the Land Devel opnent Regul ati ons
[zoning] or the Future Land Use Map do not
specifically designate the parcel as
commercial or industrial, but allowfor
multiple uses on the parcel, including
commercial or industrial, a “use test” wll
be enpl oyed to detern ne whether an outdoor
advertising permt nay be issued. The use
test requires that there be a m ni num of
three (3) conform ng businesses within 1600
feet of each other, and that the sign be on
the sane side of the highway and within 800
feet of one of the businesses.

The Departnent will not approve an out door

advertising sign permt when |ocal

regul ati ons prohibit outdoor advertising at

t he proposed | ocation. (Enphasis supplied.)

7. In preparation of Petitioner’s application(s), Chad

Pi ckens, Petitioner’s Lease Manager, read FDOTI’ s I nstruction
panphl et as guaranteeing Petitioner a “use test” if either the
County | and use nmap or the zoning for this parcel provided for
m xed or nultiple uses. He conducted extensive site |ocation
and ownershi p searches; made contacts with the potential |essor;
subm tted phot ographs of three businesses within 1600 feet of
t he proposed outdoor advertising sign location; filled out the
permt application; proceeded to the appropriate Ckal oosa County
governnent officials for Gounty approval; surveyed and staked
out the proposed outdoor advertising sign |ocation; and took
phot ogr aphs of the proposed site. He then submtted this

i nformati on on FDOT- approved forns, along with a letter of

aut hori zation and the application fee.



8. Petitioner Lamar | eased the property site fromthe
owner, wth no | ease paynents due from Petitioner to the
| andowner unl ess FDOT approved its sign permts.
9. At the tinme of the application, the three comrercia
busi nesses closest to the proposed sign |ocation were:
(a) Dogwood Veterinary Cinic -
approximately 118 feet south of the proposed
sign site. This business specializes in
treati ng house pets. The clinic makes no
farmcalls, but horses may be treated if
brought into the clinic. This business also
contains a retail outlet;
(b) Billy's Trade Store, approxinmately 463
feet south of the proposed sign site, is a
conveni ence store; and
(c) Plantation Farns Pet G ooni ng,
approxi mately 780 feet northeast of the
proposed sign site. This business, in
addition to retail sales of pet itens and
food, incorporates a section for the
groom ng and boardi ng of househol d pets.
Thi s busi ness does not handl e |ivestock.
(See Stipul ated Fact 9.)
10. These three business establishnents, submtted by
Petitioner for FDOT's application of a "use test," were
busi nesses one could actually wal k into and purchase goods or
servi ces.
11. In addition to information regardi ng the proposed sign
site, the proposed construction on the site, and where the

proposed construction was to occur, the permt application

required the applicant to secure Ckal oosa County’s | oca



certification of the proposed site’s future | and use desi gnhation
and its current zoning, which Petitioner did.

12. Al though FDOT requires that |ocal governnment entities
sign off on advertising sign applications to FDOI, the State
Agency does not rubber stanp those approvals. Utimtely, FDOT
adm nisters State statutes and regulations in conjunction wth
its Federal agreenent. The State is not bound by the County’s
permtting of signs.

13. In January, 1972, the State of Florida entered into an
agreenent with the Federal H ghway Admi nistration, in which the
State agreed to inplenent and carry out the provisions of
Section 131 of Title 23, United States Code (1965), comonly
referred to as "The H ghway Beautification Act." Through this
agreenment, Florida agreed to limt the permtting of outdoor
advertising signs adjacent (within six hundred sixty feet of the
near est edge of right-of-way) to Interstate or Federal-aid
primary hi ghway systens, to areas which are zoned industrial or
conmercial or are located in unzoned comercial or industrial
areas. Failure of FDOT to conply with the ternms of this
agreenent could result in a loss of 10 percent of federal-aid
hi ghway funds.

14. Lynn Hol schuh, FDOT Qutdoor Advertising Adm nistrator,
testified that since the January 1972, agreenment with the

Federal Departnent of Transportation, Florida | ocal governnents



have been required to “zone” all property. Therefore, the 1972
Agreenent’s use of the term “unzoned commrercial or industrial
areas,” is an anachronism because all Florida property should
now be zoned. Still, the termremains in the Florida Statutes
and FDOT uses this termto grapple with areas where specific

| and use is not very well defined.

15. Zoning designations arise fromcounty |and devel opnent
regul ations, i.e. zoning ordinances. Future |land use
desi gnations conme froma Land Use Pl an, adopted by the | ocal
entity or entities, pursuant to Chapter 163, Florida Statutes,
and placed on a future | and use nmap.

16. The proposed sign location is on a parcel with a |and
use designation of “Agricultural 1" (AAl). (See Stipul ated Fact
6.) In other words, the parcel is zoned for agriculture.

17. Okal oosa County Code 8.02.02 provides that pernmanent
of f-site outdoor advertising signs are a pernmtted use within
agricultural areas. (See Stipulated Fact 7.) Counties nmay
allow of f-site advertising along county roads, but interstate
and federal primary-aid highways, such as SR 85, are within
FDOT" s jurisdiction.

18. The applicable Future Land Use Map designates the
proposed site for “rural m xed | and use” (RWMJ). (See Sti pul at ed

Fact 8.)



19. This nultiple use future | and use nap designation
i ncludes residential and non-residential uses. Non-residentia
uses may include commercial or business uses, although the
parcel being designated “rural” suggests otherw se.

20. There is no evidence herein that the terns used in the
current zoning or on the future | and use nmap do not conport with
the sane or simlar terns used in Chapter 163, Florida Statutes,
or in 23 CF.R Section 750.703(a) or 750.708.

21. At all tinmes material, Billy Wayne Strickland, Florida
Departnment of Transportation Qutdoor Advertising Senior Agent,
processed all outdoor advertising applications, statew de, on
behal f of FDOT. He testified that if the current |and
devel opnent regul ations (current zoning) and the future | and use
designation (future |and use nmap) differ, FDOT considers both.

I f the current zoning and future |and use map are both a "m xed
use" designation, FDOT perforns its own use test, sonetines
del egated to an outside consul tant.

22. M. Holschuh testified that “agriculture” is a “rather
specific” zoning term designation. However, if a zoning
category authorizes nore than one use, FDOT | ooks at the current
primary uses of the parcel. FDOI's intent is not to go by the
| abel that has been applied to the zoning category, but “to go
beyond the | abel to determ ne whether or not the area really has

the characteristics of a commercial or an industrial area,” and



that with regard to the characteristics of conmercial zoning,
the use test would be enployed to determne if there were bona
fide comercial or industrial activities within the specified
f oot age of a proposed sign |ocation

23. In processing the application(s) in this case,

M. Strickland accepted the future | and use designation “AAl",
for “agricultural,” as certified by Planner Tim Durbin on behalf
of Okal oosa County. He al so researched Ckal oosa County’s | and
devel opnment regul ati ons, which described the permtted uses for
property designated "agricultural."

24. The kal oosa County Land Devel opnent Code specifically
designated three zoning categories as “Commercial.” They are
“Busi ness Retail,” Business CGeneral,” and “Business Tourisni.

25. In the Code, commercially zoned areas, under the
categories of "Business Retail" and "Busi ness General ," states:
“"[t]his is a Comercial (C) and M xed Use Devel opnent (MJ)
Future Land Use Map Category." Under the category of "Business
Tourism" the Code states: "[t]his is a H gh Density
Residential (HDR), a Commercial (C), and a M xed Use Devel opnent
(MJ) Future Land Use Map Category." Each of these busi ness
categories allow for traditional commercial uses such as retai
stores, filling stations, banks, restaurants and m ni -

war ehouses.

10



26. The kal oosa County Land Devel opnent Code specifically
designated two zoning categories as “lndustrial.” They are
“Protected Industrial Districts” and “Airport Industrial Park
Districts.”

27. The Ckal oosa County Land Devel opnent Code, under
“Industrial” uses, has zoning categories of "Protected
I ndustrial Districts" and "Airport Industrial Park D stricts."
The Code provides: "[t]his is an Industrial (I) Future Land Use
Map Category."

28. No simlar reference to either “comercial” or
“industrial” zoning is made under the zoning for “agricultural”
areas. The agricultural zoning does not nention “filling
stations.”

29. The kal oosa County Land Devel opnent Code lists the
following (wth sonme restrictions not material to these
proceedi ngs) in areas zoned “agricultural ”:

Permtted Principal Uses and Structures
-Dwnel |i ngs

- Commercial and non commrercial agricul tural
[ structures]

-Sawmi | | s

-Pl aces of worship, schools, publicly owned
and operated community structures and | and,
nursi ng honmes, charitable or philanthropic
institutions; public or private golf
courses; public lands; public or private
ceneteries, private | odges and fraterna

or ders.

-Privately operated day nurseries, pre-

school s, and ki ndergartens.
-Private airstrips

11



30.

-Private Airports

-Public or private fishing clubs, and other
simlar enterprises.

-Recreational areas for public use,
canpgrounds, travel trailer parks, including
golf driving ranges, sw nmm ng pools, fishing
| akes, and simlar recreation uses.

-Public or private stables

-Commerci al kennels and the raising of other
small animals for sale

-Community residential hones

-Radi o, television and commercial towers and
ant ennas.

-Termi nals for petrol eum products

-Public Uility Structures

-Muni ci pal solid waste transfer stations and
recycling facilities.

Perm tted Accessory Uses and Structures

Uses and structures which are custonarily
accessory and clearly incidental and
subordinate to permtted or perm ssible uses
and structures. Hone Qccupations.

Speci al Exception Uses and Structures:
Activities that are agricultural or support
agricultural activities and are in keeping
wth the rural character of the area

Public or privately operated gun cl ubs
Borrow Pits

Construction and Denolition Debris landfills

Prohi bited Uses and Structures:

Any use or structure not of a character

i ndi cated under pernitted accessory uses and
structures, or permtted as a specia
exception.

Class I, Il and Il landfills are

prohi bited, along with other types of solid
waste disposal facilities except as
identified in Permtted Uses and Speci al
Exceptions. [Boldface in original;
underlining supplied]

M. Strickland opined that a termnal for storing

petrol eum products, transported to that |ocation in tanker

12



trucks, for use by machinery on a farm which use is allowed by
the County’ s zoning code to be |ocated on | and zoned
agricultural (see Finding of Fact 29), would not be the sane as
a gas/filling station for cars, permtted under the County’s
commercial or industrial classification. M. Strickland s
interpretation is reasonable, and it was not credibly refuted by
M. Durbin, the County’s planner, whose testinony that the
County would allow a filling station on the parcel in question
did not conport with the cl ear designations under the County’s
zoning. (See Findings of Fact 24-29 and 35-36.)

31. In processing the applications in this case,
M. Strickland reasonably interpreted the current zoning to
permt only commercial uses "tied to agriculture” on this
par cel

32. M. Strickland al so used the Ckal oosa County Tax
Apprai ser’s records. The County Appraiser listed the parce
whereon the signs were intended to be erected as inproved
agricultural land containing a single famly dwelling for which
a honestead exenption was taken/granted. A residential use
clearly is not a comrercial use. M. Strickland took this to
mean that the “rural mxed use” for that parcel inplied a
“residential” use, as opposed to a “non-residential” and
potentially comrercial use, under the RMJ designation on the

future | and use map.

13



33. FDOT never permts billboards on residential property
unl ess the parcel is currently zoned comercial and the parcel
merely contains a private residence that has been grandfat hered-
in.

34. On Cctober 18, 2005, FDOT, through M. Strickland,

i ssued a Notice of Denied Application stating:

Location is not permttable under |and use
designations of the site [s. 479.111(2), FS]

Locati on does not qualify as unzoned
comercial/industrial area [s. 479.01(23),
FS]
At the sane tine, FDOT returned Petitioner’s application fee
checks. (See Stipulated Fact 10.)

35. At hearing, County Planner, TimDurbin, testified that
based upon Okal oosa County’ s current zoning and future |and use,
the proposed sign site net Okal oosa County standards and woul d
support an outdoor advertising sign. He further testified that
the County no | onger considers "AAl”, which once referred to
parcel size, "to have any significance,” and that the County
plans, in the future, “to renove that designation fromits Land
Devel opnent Code.” According to M. Durbin, the County now
considers all agricultural land to be "AA. " However, as of the
date of hearing, nore than a year after the sign permt

application review by FDOT, the County still has not changed its

AAl category.
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36. According to M. Durbin, Okal oosa County currently
woul d permt the follow ng non-residential uses of the parcel at
issue: "small scale agricultural, civil uses of churches and
houses of worship, public or private primary or secondary
school s, snall scal e nei ghborhood comrerci al or business uses,
general conmercial uses. Small scal e nei ghborhood comer ci al
and busi ness includes nei ghborhood-serving offices,
nei ghbor hood-serving retail activities.” He opined that any
classification that contains “residential” and “non-residential”
uses, as do both the AAl zoning category and the | and use nap
"RMJ-rural m xed uses” designation, may contain comrercia
projects within the “non-residential” areas. He equated
“filling stations” with “termnals for petrol eum products.”

37. Herein, because the zoning and | and-use map
desi gnations were not identical, M. Strickland did not
consider, in making his decision to deny the sign permt, the
t hree businesses listed near the parcel. He did try to discover
how t he actual parcel in guestion was currently regarded
locally. In doing so, he used reasonabl e nethods. He denied
the sign application(s) on the basis of the future |and use
designation (rural m xed use-residential) and the agricultura
zoni ng current when these applications were submtted and
consi dered between Septenber 27, 2005, and COct ober 18, 2005

(AAl-agricultural). Petitioner has not denonstrated that any

15



change in the zoning or |and use designation has occurred since
that tine.

38. However, when asked at hearing how he woul d consi der
those three nearby busi nesses (a veterinary, a convenience
store, and a pet grooner), which had been submtted for a use
test, M. Strickland testified that he woul d consi der the
veterinary and the store to be comercial uses and woul d
consider Plantation Farm Pet G ooning to be not comrerci al
because it contained a famly residence with a honestead
exenption. Petitioner did not refute that the pet grooner’s
building primarily constitutes a residential use.

CONCLUSI ONS OF LAW

39. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng, pursuant to Section 120.569 and Subsecti on
120.57(1), Florida Statutes (2006). (See Stipulated Law
Par agraph 1.)

40. Petitioner herein has standing as the applicant. (See
Sti pul ated Law Paragraph 2.)

41. As the party seeking a State sign permt, Petitioner
bears the duty to go forward and the burden of proof by a

preponderance of the evidence. Florida Dept. of Transportation

v. J.WC Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

16



42. FDOT is the State Agency with the authority to
regul ate outdoor advertising and issue permts for signs |ocated
along interstate and Federal -aid primary highways, pursuant to
Chapter 479, Florida Statutes, and Chapter 14-10, Florida
Adm ni strative Code.

43. Section 479.111, Florida Statutes, provides that only
signs in conmercial-zoned and industrial -zoned areas or
comrer ci al -unzoned and i ndustrial -unzoned areas may be pernmtted
along the interstate and Federal -aid primary hi ghway system
(See Stipul ated Law Paragraph 3.)

44, Section 479.01 (3), Florida Statutes, defines
“conmmercial or industrial zone” as a parcel of |and designated
for commercial or industrial use under both the future |and use
map of the conprehensive plan and the | and use devel opnment
regul ations. |If a parcel is located in an area designated for
mul ti ple uses on the future |and use map of a conprehensive plan
and the | and devel opnment regul ati ons do not clearly designate
that parcel for a specific use, the area will be considered an
unzoned comercial or industrial area if it neets the criteria
of Section 479.01(23). (See Stipul ated Law Paragraph 4.)

45. Section 479.01(23), Florida Statutes, defines “unzoned
comercial or industrial area” as a parcel of |and designated by
the future land use map of the conprehensive plan for nultiple

uses that include commercial or industrial uses but are not

17



specifically designated for commercial or industrial uses under
the | and devel opnent regul ations, in which three or nore
separate and distinct conform ng industrial or commerci al
activities are |located within 1600 feet of each other. At |east
one of the businesses nust be on the sane side of the highway
and within 800 feet of the sign location and all businesses nust
be within 660 feet fromthe nearest edge of the right-of-way.
(See Stipul ated Law Paragraph 5.)

46. FDOT deni ed the application(s) herein on the basis of
two statutes, Sections 479.111(2), “location not permtted under
| and use designation of site,” and 479.01(23), "location does
not qualify as unzoned commercial/industrial area."” The
statutes cited in FDOI's denial provide specifically as follows:

479. 111 Specified signs allowed wthin
controlled portions of the interstate and
federal aid primary highway system- Only
the followi ng signs shall be allowed within

controlled portions of the interstate
hi ghway system as set forth in 479.11(1) and

(2):

(2) Signs in comercial-zoned and

i ndustrial -zoned areas or comrerci al - uunzoned
and industrial -unzoned areas and within 660
feet of the nearest edge of the right-of-
way, subject to the requirenents set forth
in the agreenent between the state and the
United States Departnent of Transportation.

18



479.01 Definitions - As used in this
chapter, the term

(23) "Unzoned commercial or industria

area" means a parcel of |and designated by
the future | and use nmap of the conprehensive
plan for multiple uses that include
comercial or industrial uses but are not
specifically designated for conmercial or

i ndustrial uses under the | and devel opnent
regul ations, in which three or nore separate
and distinct conform ng industrial or
commercial activities are | ocated.

* % %

(b) Certain activities, including, but not
limted to, the follow ng, may not be so
recogni zed as commercial or industrial
activities:

6. Activities conducted in a building
principally used as a residence.

47. In its Proposed Recommended Order, Petitioner subnits

t hat under Section 479.01(3), FDOT may only determ ne the future
| and use map classifications in general, and whether the current
| and devel opnent regul ations “clearly designate” that parcel for
a specific use; that the statutes inpose no requirenent for FDOT
to make a current |and use determ nation, unless there is a
specific designation in the current | and devel opnent regul ati ons
restricting the property to a specific use inconsistent with
commerci al usage; that using the property appraiser’s records
constituted an unadopted rule, and that the concept of honestead

was ms-applied anyway because a honestead exenption does not
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preclude a business or comrercial activity from operating
outside a nmunicipality; and that an equitable estoppel applies
herein because the I nstruction for the permt application was
m sl eading. |In nmaking these argunents, Petitioner relies

heavily on the recent case of C ear Channel Qutdoor-Atlantic

Coast Division v. Departnent of Transportation, DOAH Case No.

06-2233 (RO January 3, 2007; FO February 14, 2007).

48. In Cear Channel, the Adm nistrative Law Judge (ALJ)

found, on the testinony of a zoning official and an expert

pl anner, that each sign site in that case was | ocated on a
parcel designated for comrercial or industrial use under both
the future |l and use map of the city’s conprehensive plan and the
city’'s land use devel opnment regul ati ons (zoni ng) which had been
adopt ed pursuant to Chapter 163. Therein, the future | and use
map and the zoning both declared the parcels as “utility.” The
appl i cabl e conprehensi ve plan designhated the parcels as
“industrial.” The |ocal governnental entity’s |and use el enent
and | and devel opnent regul ations nmet the definition of
"industrial uses” in Florida Adm nistrative Code Rule 9J-5. 003,
of the Departnent of Community Affairs, which agency supervises
| and use pl anning throughout the state. (See, Chapter 163,
Florida Statutes, with regard to conprehensive planning.) The
i ndustrial uses authorized under the city’'s future |and use map

and its | and devel opnent regul ations were primary permtted
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uses, not incidental to other primary uses or permtted only by
vari ance or special exception. They were specially permtted
under the plan/map and the zoning. |In the face of conformty of
the parcel to all concepts of “commercial or industrial”

desi gnations, the FDOT sign adm nistrator processing the sign

applications in the dear Channel case testified that in every

sign application review, he applied his personal |ayman's
definitions of what type of devel opnent or zoning constituted
“commercial” and/or “industrial”. Under those circunstances,
the ALJ concluded that the adm nistrator’s interpretation of
Section 479.01 (3), Florida Statutes, which applied an everyday
“layman’ s” or “comon” understanding to the statutory | anguage
“designated for commercial or industrial use” constituted an
“unadopt ed rul e” which was inconsistent with the express

| anguage of the statute; inconsistent with the definition of
“comrercial or industrial zones” in 23 C.F.R Section 750.703
(a); and inconsistent with the Federal acceptance of State
zoning reflected in 23 CF.R Section 750.708, and the |laynman's
interpretation operated in defiance of the mandate of the

Federal regulations. The Recomended Order in O ear Channel was

adopted in toto by FDOT, and the sign permts were issued.

49. In Cear Channel, it was shown that by their nature,

by their use, and by their conpatibility issues, “utilities”

were listed in the heavy comercial and industrial type
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categories of both the zoning and the | and use plan of the |oca

entity. The scenario in Clear Channel is unrelated to the facts

herein. Therefore, it is not a precedent for this case.

50. This case was presented at hearing as a challenge to
FDOT’ s decision not to apply a use test to Petitioner’s sign
permt application. Petitioner claimed for the first tine in
its Proposed Recommended Order that FDOT' s use of the Okal oosa
County Property Appraiser’s honmestead exenption records during
its sign permtting review and/or FDOI's use of a layman's
definition of “commercial” or “conmercial zone” constitutes an
unadopted rule. This argunent fails on several points. First,
it is clear that the tine frames and FDOT adm nistrators are not
identical in both cases. |In the present case, there is no
evidence that M. Strickland resorts to property appraisers’
records in every case or that he has applied his own |ay
definition of “commercial” in this case or in any other
situation. Therefore, there is no “rule,” as defined by Section

120.52(15), Florida Statutes, and, of course, Cear Channel’s

findings of fact cannot carry over in any sense to the present
de novo proceeding.Y Finally, there was no independent petition
al | egi ng an unadopted rule and nothing in the Joint Pre-hearing
Stipulation to alert FDOT that Petitioner was claimng that an
unadopted rul e existed. Therefore, FDOI had no opportunity to

prove-up any such position or to otherw se defend agai nst such
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an allegation in the hearing. The issue of an unadopted rule
was never properly presented to this forum See, §
120.57(1)(e), Fla. Stat.

51. Petitioner’s suggestion that the honestead exenption
for the parcel was m sunderstood by M. Strickland is equally
unavai l i ng because neither the homestead exenption statute nor
the several cases that interpret whether or not a tax payer may
t ake/ be granted such an exenption for real property tax
pur poses, affects whether or not FDOT can enforce its federa
agreenent and Chapter 479, with regard to signs on state roads
and Federal primary-aid hi ghways.

52. Neither does equitable estoppel lie against FDOT in
this case. Admttedly, FDOTI'"s Instruction’s attenpt to
par aphrase or sinplify Subsections 479.01 (2), (3), and (23) and
Section 479. 111, is confusing, at best, but Petitioner is not
entitled to a use test or a sign permt solely on that basis.

I nstructional manuals, by their very nature, cannot supersede
State or Federal statutes or excuse the State Agency responsible
for enforcing semnal lawfromfollow ng that sem nal |aw
Moreover, the required elenents for an equitable estoppel are
not present in this case. There has been no denonstration of
reliance on the Instruction to Petitioner’s detrinent.
Petitioner’s application fee was refunded by FDOT, and

Petitioner’s | ease arrangenent with the | and owner is contingent
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upon FDOT’ s issuance of a permt. Petitioner is not
denonstrably “out of pocket.” Therefore, Petitioner has not
shown that its reliance on FDOT's Instruction, instead of on the
controlling statutes and rules, accrued to Petitioner’s
detrinment or that FDOI's failure to issue the permts under the
ci rcunstances would result in a serious injustice to Petitioner.
53. Subsections 479.01 (2), (3), and (23) and Section
479.111, permt FDOT to do what it has done.
54. Section 479.01(3), Florida Statutes, provides:
(3) "Commercial or industrial zone" neans a
parcel of |and designated for commercial or
i ndustrial use under both the future | and
use map of the conprehensive plan and the
| and use devel opnent regul ati ons adopt ed
pursuant to chapter 163. |If a parcel is
| ocated in an area designated for multiple
uses on the future |land use map of a
conprehensive plan and the | and devel opnent
regul ations do not clearly designate that
parcel for a specific use, the area will be
consi dered an unzoned commerci al or
industrial area if it neets the criteria of
subsection (23).
55. Section 479.01(3) begins by defining “conmercial or
i ndustrial zone” as a parcel designated for commercial or
i ndustrial use under both the future |land use map and the | and
use devel opnent regul ations (current zoning). That is not the

case here, because the parcel herein is not designated for

commercial or industrial use on either the future | and use map
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or the current zoning. Thus, the parcel herein is not a
“comercial or industrial zone.”

56. Next, Section 479.01 (3) specifies that if the parcel
is located in an area designated for multiple uses on the future
| and use map and the | and devel opnent regul ati ons (zoning) do
not clearly designate that parcel for a specific use, the area
wi |l be considered an “unzoned commercial or industrial area” if
it nmeets the criteria of Subsection 479.01 (23). The parcel
herein does not fit that definition of an “unzoned commercial or
industrial area,” either. Indeed, this parcel is in an area
designated for nultiple uses on the future | and use map: RMJ,
rural m xed uses. Both M. Strickland and M. Durbin agree that
“rural m xed uses” contain residential and non-residentia
uses, and that non-residential uses may include commercial uses.
However, M. Strickland concluded that the current zoning (land
use regul ations) clearly designated that parcel for the specific
use of “agriculture.” Since “agriculture” can include
residential and non-residential uses, he also verified that the
parcel and one of the three nearby businesses were currently in
use as residential property. Therefore, it is not necessary to
follow Petitioner’s interpretive streamto reflect upon the
question of “If this parcel were |ocated in an area desi gnat ed
for multiple uses on the future land use map and the | and

devel opnment regul ations did not clearly designate that parcel
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for a specific use, would the parcel neet the criteria of
subsection (23)?

57. Finally, assum ng, arguendo, but not ruling, that a
use test were required to be perforned using the three nearby
comerci al businesses submtted by Petitioner, the evidence
showed that at |east one of those businesses (Pl antation Farns
Pet G oomng) did not conply with Subsection 479.01 (23) (b) 6.
due to its honestead/residential status.

RECOMIVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMVENDED that a final order be entered ratifying the
Cctober 18, 2005, denial of sign application.

DONE AND ENTERED this 4th day of April, 2007, in

Tal | ahassee, Leon County, Flori da.

=

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 4th day of April, 2007.
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ENDNOTE

1/ Petitioner’s Proposed Recormended Order asks that the
under si gned adopt Fi nding of Fact 15 from the Recommended Order
in Cear Channel Qutdoor, Atlantic Coast D vision, v. Dept. of
Transportation, (RO January 3, 2007; adopted in toto by FO
February 14, 2007), based upon evidence in that case. The
under si gned declines to do so, because all principals of justice
demand t hat each de novo case before the D vision be bounded by
its own evidence. Moreover, the denial of a sign permt in that
case occurred Decenber 2, 2003, in a different tinmefrane, and by
a different FDOT agent, using a different and "personal" test.-
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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